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HIGH COURT OF MADHYA PRADESH
BE T INDORE

Circulation-03/2025/SCS/ _g Cﬁ 5 Indore, Dated of / ¢ / 205

// Endorsement //

¥ &
The copy of Order dated 06.01.2025 passed by Hon'ble Supreme

Court of India in Criminal Appeal No. 2814-2815 of 2024 (Frank Vitus V/s
Narcotics Control Bureau and Ors.) received from Principal Seat, Jabalpur,

is forwarded to :- '

, )
(i) The Secretary to Hon’ble Shri Justice
, High Court of M.P.,, Bench at

Indore for kind perusal / information to Hon'ble Lordship.

(ii) The Principal District & Sessions Judge, District — Indore / Ujjain /
Mandsaur / Ratlam / Neemuch / Shajapur / Aagar / Dewas / Jhabua /
Badwani / Dhar / Mandleshwar / Rajgarh / Ahrajpur the copy of
Hon'ble Supreme Court's order dated 08.11.2024 is endorséd, with a
request to bring the same into knowledge of all Judicial Officers under
their jurisdiction for information, compliance and necessary action.

(iii) The Assistant Registrars (M) / Administrative Officers (J), for
information and necessary action, if any.

(iv) P.A./Reader to Prmc1pal Registrar / OSD/Registrar / Reglster
Information and Technology (N.C.T.) / Joint Registrar (M) / with
direction to place the matter before the officer concerned for kind
information and further necessary action.

(v) The Section Assistants : Library and Establishment Section for
information, necessary action and for record

#

Encl. :- As above. g%fg g

Ce J%int Registrar (M)

1 0 MAR 205 %
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IN THE SUPREME COURT OF INDIA
CRIMINAL APPELLATE JURISDICTION

CRIMINAL APPEAL NOS. 28 14-2815 OF 2024

FRANK VITUS g ...APPELLANT
Versus *

NARCOTICS CONTROL BUREAU
AND ORS. ...RESPONDENTS

ORDER *

ABHAY S. OKA, J.

FACTUAL ASPECTS

%
1. By judgment and order dated 08" July, 2024, two main
issucs concerning bail conditions were decided. Now, the issue
{ha! remains to bc answered islwhcthm’ il is nccessary Lo
implcad a Forcign Registration OffilCCI‘ appointed under Rule 3
of the Registration of Forcigners Rules, 1992 (for short#the
Rules) in the bail application filed by 2 forcigner within the
meaning of the Forcigners Act, 19461 (for short ‘the Act’). Under
Section 2(a) of the Act, a forcigner mecans a person who is not

a citizen of India.

Page 1ol 6



by R
. ﬁ}
2, Under Scction 3 of the Act, there is a powcr vested in the %év
Central Government to issue an order making provisions cither @Iﬁ ni v
=

generally or concerning any particﬁlar forcigner or class of
forcigners of prohibiting, regulating or restricting the entry of
forcigners into India or their departure therefrom or their
ﬁprcscncc or continucd presence. Under clausc (g) of Scction
.3(2), a powcr has been conferred on the Central G()vcx;nmcnt to
issuc an order dirccting that a forc'igncr shall be arrcsted or

detained or confined.

3. In the excreisc of the power conferred under Scction 3 of
*Ihe Act, the Forcigners Order, 1948 (for short, ‘the Order’) has
been issucd. Clause 2(2) of the Order providcs for appointing a
Civil Authority by the Central Government. Clausc 5 of thc
Order deals with the power to grant permission to depart from

India. Clausc 5 of the Order rcads thus:

«5 Power to grant permission to depart from
India.

(1) No forcigner shall lcave India:-

(a) othcrwisc than at such port or other
€ rccogniscd  placc of dcparturc on the
borders of India as a Registration Officer
having jurisdiction at that port or place may
appoint in this behalf, cither for forcigners
generally or for any specified class or
description of forcigners; or

$ (b) without the leave of the civil authority
having jurisdiction at such port or place.
*

(2) Leave shall be refused if the civil authority is
satisfied that
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(a) the forcigner has failed to comply with the
formalities of departure prescribed under
the Registration of Foreigners Rules, 1939;

(b) the foreigners presence is required in
India to answer a criminal charge;

(¢) the forcigners departure will prejudice the
rclations of the Central Government with a
forcign power; #

(d} the departure of the foreigner has been
prohibited under an order issucd by a
competent authority.

(3) {a) Notwithstanding anything contained in the
above sub-paragraphs, a civil authority R
may prohibit thc departure of a forcigner
where it is satisfied that such departure
would not be conducive to the public
mterest.

(b) Whenever a civil authority issucs an order
under clause (a), it shall report the matter
forthwith to the Central Government which
may cancel or modify the order in such
manncr as it thinks fit.”

(emphasis addced)
Under sub clausc (2) of clause 5, leave must be refused by the
Civil Authority if it is satisfied that the forcigner’s presence is

required in India to answer a criminal charge.

4, Shri Vinay Navare, learned scnior counscl appointed as
Amicus Curiac, has suggested that considering the powers
vested in Civil Authoritics under the Order, it will vbc
appropriate to dircct that while considering the prayer for
granting bail in casc of a foreign national who is accused of
scrious offcnces, a n(zticc should be issued to the Civil

%
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Authority so that the said authority can bec hcard on the pray
' -
B

for grant of bail and on bail conditions, in the cvent thc, cou
is inclined to grant bail. Shri. Vikramijcct Bangcrjee, learned
Additional Solicitor General of India ha's;.also submitted that it
?s always advisablc to give noticc of the bail applicati%m to the
authoritics under the Act and the Rt;lcs'.
5. Under clause (b) of Section 3(2) of the Act, therc is a power
vested in the Central Government to issuc an order gencerally
égr with respect to any particular forcigner or class of ff)rcigncrs
that they shall not depart from Indiaaor shall depart subject Lo
observance of such conditions on dcparturc as may be
prescribed. The Rules do not imposc any such restriction on
departurc from India. However, as noted carlicr, according to
Llause 5(1)(b) of the Order, no forcigncr shall leave India
without the leave of the Civil Authority having jurisdiction.
When a foreigner’s presence is required in India to answer a
criminal charge, permission to leave I’iddia must be refused.
Under the Order, the Civil Authority can imposc restrictions on
sthe movements of a foreigner. Therefore, once a foreigner is
released on bail, he cannot leave India without the permission
of the Civil Authority, as provided in clause 5 of the Order.
Under clause 11 and other clauscs of the Order, various
restrictions can be imposed on a forcigner while he is in India.
#I'he said power is wholly independent of the powcr to grant bail.
As of today, there is no order® passcd by the Central
Government for giving effect to clause (g) of Scction 3(2) of the
Act. In any cvent, cven if such an order is issucd, thec power to
arrest or detain a foreigner under the Act is independent of the
aﬁipowcr of the criminal court to grant bail. Notwithstanding the
baijl granted by a criminal court, thc'poi}vcr to arrcst and detain
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a forcigner can be excrcised, provided the Central Government
makes an order in terms of clausc (g) of Scction 3{2) of the Act.
6. Therefore, we do, not see any propricly in issuing a
dircction that cither the Civil Authority or the Registratipn
Officer should be made a party to a bail application filed by a
forcigner or a notice of the bail application be issued to the said
authoritics. The recason is that the authoritics under the Act
and the Order have no locus Lo opposc bait application filed by
a forcigner unless bail is sought where the allegation is of he
offence  punishable under Scction 4 of the Act. The
implcadment of the Civil Authority or Registration Officer in all
bail applications filed by forcigners may result in
unnceessary delay in deciding the bail applications.
7. All that can be done is that while releasing a forcigner bn
bail, the Court should direct thcl: investigating agency or the .
State, as the casc may be, to immediately inform the concerned QE@ /;
Registration Qfficer appointed under Rule 3 of the Rules about )
the grant of bail so that the Registration Officer can bring the
fact of the grant of bail to the notice of concerned Civil
Authority./
8. In addition to what we held by judgment and order dated
08+ July, 2024, wc issuc the following dircctions:
(1) While grarltingebail to a forcigner within the meaning

of the Act, the concerned court shall issuc dircction@(.o

the Statc or prosccuting agency, as the casc may be,

10 immediately communicate the order granting bail to

the concerned Registration Officer appointed under

Rulc 3 of the Rules who, in turn, shall communicatc

the order to all concerned authoritics including 5}10

Civil Authorities. If such information is furnished, it
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will enablc the authoritics undcr the Act, the Rulcs
and the Order to take appropriate steps in accordancc
with the law; and
(i) A copy of this order shall bc forwarded to Registrar
Generals of all the High Courts, who in turn will
;iforward the copies of the ordcr to all the criminal
courts: in the respective States.
%9. The Crl'mna Appcals shall be treated as dmpos(‘d of in
terms of the judgment and order datcd 08 July, 2024 and this
order.
10. Wc appreciate the valuable assistance rendered by Shri
&Vinay Navarc, lcarned senior counscl appointed as Amicus
Curiac and Shri Vikramjeel Banfrjcc, lcarncd Additional

Solicitor Gencral of India.
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